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IN  THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (S), 

SONITPUR, TEZPUR 

C.R CASE NO:- 769/06 

Under section: -7 of E.C.Act. 

                              

                         State 

                         -VS- 

1) Shri Hariprashad Agarwalla.   2) Shri Jiten Das.                                                                                                                                                                                                                                                                                                                                                                                                                                         

                                                          ………………………accused. 

 

Present: - O. Mize, A.J.S. 

Counsel appeared:- 

For the prosecution: - L.Hazarika. 

For the defense: -S.Mishra, T.Paul, B.Sarmah & J.P Mishra.  

Evidence recorded on: - 03.04.07, 20.07.07, 25.07.08, 25.10.11, 11.12.12  

                                   & 13.07.15. 

Argument heard on: - 23.07.15. 

Judgment delivered on: - 06.08.15. 

JUDGMENT 

                The prosecution’s case in brief is that, on 30.10.06 the complainant 

Shri Balin Kumar Borgohain, inspector of Food & Civil Supplies filed an offence 

report against accused Hariprashad Agarwalla (proprietor of M/S Tezpur 

Petroleum Co., Tezpur) & Jiten Das (manager of M/S Tezpur Petroleum Co., 

Tezpur) u/s 7 of E.C Act stating that on 11.03.06 at around 03.30 pm he along 
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with a team of officers of BI(EO) Assam, Superintendent of Food & Civil Supplies, 

inspector of Food & Civil Supplies and a inspector of police visited the S.K 

oil/petrol depot of M/S Tezpur Petroleum Co. of church field road of Tezpur. After 

going through the books of account and physical verification of the stock of S.K 

oil of the depot, it was found that the balance stock of the depot on that day’s 

end should have 15895 liters. But, they found only 4250 liters of S.K oil. Hence, 

there was shortage of S.K oil in their depot.  So, the dealer/accused persons 

transferred the 11,645 liters of S.K.oil notified articles under PDS into black 

market.                                                                                                                                                                                                                                                                                                                                                                                           

                The accused persons were summoned to stand trial. Copies of the 

relevant documents were furnished to the accused persons. After examining the 

two prosecution’s witnesses, charge u/s 7 of E.C. Act was framed against the 

accused persons and the charge was read over and explained to the accused 

persons. The accused persons pleaded not guilty and claimed to be tried. 

               The Prosecution’s witnesses were cross-examined by the defense. 

After the cross-examination of the two prosecution’s witnesses, the prosecution 

has closed its evidence. The accused persons were examined u/s 313 Cr.P.C in 

which they pleaded their innocence. The defense’s side adduced the evidence 

two witnesses.                                

               I have heard the argument of ld. counsel for the accused persons and 

also the ld. Asst.P.P for the state.                                                                             

POINT FOR DETERMINATION 

1.      Whether the accused persons have committed an offence punishable 

u/s 7 of E.C Act? 

DECISION WITH REASONS 

             I have gone through the entire evidence on record. In this case 

prosecution’s side has adduced the evidence of complainant Shri Balin Kumar 

Borgohain and Shri Jyotish Das. It appears from their evidence that on 11.03.06 

Pw1- Shri Jyotish Das and Pw2- Shri Balin Kumar Borgohain were inspector of 

food & civil supplies and on 11.03.06 they visited the S.K oil/petrol Depot of M/S 
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Tezpur petroleum Co. of Church field Road of Tezpur town and complainant is 

alleging that after physical verification of Stock of S.K oil of M/S Tezpur 

petroleum Co., they found shortage of S.K oil. 

           It appears from the evidence of Pw1- Shri Jyotish Das that at the 

time of the physical verification of Stock of S.K oil of M/S Tezpur petroleum Co. 

he was with the complainant (Pw2). However, it appears from his evidence that 

he has no detail knowledge about the verification of S.K oil. Because, Pw1 has 

deposed in the cross-examination that he did not measure the kerosene oil. The 

kerosene oil was measured by Pw2. He also did not seize the kerosene oil. Pw2 

had seized the kerosene oil. Pw1 has also deposed that he does not know 

whether Pw2 called the people from the shop situated near the oil depot or not. 

Pw1 has further deposed that he knows about the oil in the reservoir as per the 

statement of Pw2. So, it appears that Pw1 has no proper knowledge about the 

inspection and it appears from his evidence that Pw2 had done the inspection 

and Pw2 knows about the inspection. 

Pw2- Shri Balin Kr.Borgohain (complainant) has deposed that 

on11.03.06 he was Inspector of food and civil supplies. On that day he along 

with Shri Kalyan Borthakur, Supritendent of food & civil supplies, Shri Jyotish 

Das, inspector of food & civil supplies and Shri Nirmal Baruah, inspector of police 

of Bureau of investigation (economic offence) Gauhati, Assam visited the  S.K 

oil/petrol depot of M/S Tezpur Petroleum Co. of church field road of Tezpur town. 

They met the manager of M/S Tezpur petroleum Co. and after going through the 

books of account, they found that there was 25,000 liters of S.k oil in the 

opening stock of the depot and 9105 liters of S.K.Oil were sold on that day. So, 

there should have 15895 liters in the balance. But, after physical verification they 

found only 4250 liters of S.K oil. So, there was shortage of 11,645 liters of S.K.oil 

in the possession of the dealer. The manager (accused Jiten Deka) failed to 

explain any satisfactory reply about the shortage of oil. So, he seized the 4250 

liters of S.K oil along with book and record of M/S Tezpur petroleum Co. and 

gave the zimma of seized 4250 liters of S.K oil to the manager. On further 

enquiry into the matter, it was found that the D.C,Sonitpur, Tezpur permitted 2%    

shortage of S.K oil to the dealer. Even then 3312 liters of S.K oil remained as 
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shortage. So, he prepared the offence report and filed it to court through the 

superintendent of police BI(EO).                                                                                                                                                                                                                                                                                                                                                                    

However, in the cross-examination, Pw2 has deposed that, when he 

reached the Tezpur petroleum company it was raining & dark. He took the help 

of torch light and at the time of inspection, except accused Jiten Deka & a helper 

no other person was present. But, in the examination-in-chief Pw2/complainant 

has deposed that he along with Shri, Kalyan Borthakur, Shri Jyotish Das & Shri 

Nirmal Baruah visited the M/S Tezpur petroleum Co. So, there is contradiction in 

the evidence of Pw2/complainant.   

Pw2 has also deposed that, the accused persons contravened the 

terms & condition no. 3(a) (i), (ii), (iii) & (iv) of the license granted to the dealer. 

But, in the cross-examination, Pw2 has deposed that he did not seized the 

license and he cannot say what are the terms and condition of the license of the 

Tezpur Petroleum Co. 

Pw2 has also deposed in the cross-examination that, he measured 

the quantity of S.K oil found over ground, underground & plastic container. But, 

Pw2 has also deposed that he did not mention the quantity of S.K oil found over 

ground, underground & plastic container in any of his document. So, it appears 

that, if Pw2 found S.K oil in the underground, over ground & plastic container. He 

should mention separately how much of S.K oil he found oil in the underground, 

over ground & plastic container. 

It also appears from the cross-examination of Pw2 that, after the 

selling of seized S.K oil i.e 4250 liters, the inspector of food & civil supplies and 

executive magistrate of Tezpur found more than 4250 liters of S.K oil in the 

premises of accused oil depot. But, Pw2 has not deposed about it in the 

examination-in-chief and did not show any clarification.                                                                                                                                                                                                                                                                                                                                                                    

It also appears that complainant/Pw2 had verified the stock of S.K oil 

of M/S Tezpur petroleum Co. & he himself measured the oil and seized the oil 

and latter on he filed the offence report against the accused persons. However, 

Complainant/Pw1 has not made any other person as witness except Pw1 who 

does not have definite knowledge about the inspection. In the seizure list also 

there is no signature of any witness except the signature of the complainant & 

accused Jiten Deka. It also appears that complainant/Pw2 has not deposed that 
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how he measured the S.K oil in the underground, over ground and oil in the 

plastic container. 

On the other hand Dw1-Shri Jiten Deka has deposed that, he is 

working as manager of Tezpur petroleum company since 1974. On 11.03.06 at 

around 7/8pm some persons came to his petrol depot and told him that they 

came from BIEO, Gauhati and they want to cheek his kerosene oil. It was 

raining. He took them to kerosene depot. There was no light in the kerosene oil 

depot. Pw2/complainant took the help of a torch & measured the kerosene tank 

with a bamboo stick which was taken out from the fencing. Pw2/complainant did 

not properly measure the kerosene tank. 

Dw2- Md.Jamirrudin has deposed that, he is working in Tezpur 

petroleum company for last 20 years. Dw1 is the manager of Tezpur Petroleum 

Co. At the time of the occurrence of the incident at around 7/8pm some persons 

came to their petrol depot and asked to take them to the kerosene depot. They 

measured the kerosene tank with a bamboo stick which was taken out from the 

fencing. The kerosene tank was not properly measured. 

Ld.counsel for the accused persons has submitted during the 

argument that prosecution required to prove the allegations brought against the 

accused beyond reasonable doubt and the benefit should always in the favour of 

the defence. It is not necessary for the defence to prove its case with the same 

rigour as in the prosecution is required to prove its case. It is sufficient if the 

defence succeeds in creating a reasonable doubt in the prosecution’s case. In 

this regard ld.counsel for the accused persons has cited the case of Nasir Ahmed 

–vs-state of Assam (1996) 3 GLR 27; Hidrom Birjit Singh-vs- state of Manipur 

(1996)3 GLR 125 and Krishna Debnath-vs-state Tripura (2012) 1 GLR 178. 

Section 101 of Indian evidence says that, whoever desires any Court 

to give judgment as to any legal right or liability dependent on the existence of 

facts which he asserts, must prove that those facts exist. When a person is 

bound to prove the existence of any fact, it is said that the burden of proof lies 

on that person and section 102 of Indian evidence act says that the burden of 

proof in a suit or proceeding lies on that person who would fail if no evidence at 

all were given on either side. 
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In criminal case, the onus is on the prosecution to prove beyond 

reasonable doubt, the guilt of accused. The burden of proof rests on the 

prosecution.  In the present case it is clear from the aforesaid findings in the 

evidence of Pws itself that, the Pw2 had not done the inspection properly. Pw2 

has not made any other person as witness and there is also no seizure witness. 

Pw2 has also not mentioned separately how much of S.K oil he found in the 

underground, over ground & plastic container and Pw2 has also not deposed how 

he measured the S.K Oil found in the underground, over ground & plastic 

container. In the cross-examination, complainant/Pw2 has admitted that, when 

he reached the Tezpur petroleum company, it was raining & dark. He took the 

help of torch light and at the time of inspection, except accused Jiten Deka & a 

helper no other person was present. In this case the evidence of Pws itself create 

doubt and the defence’s evidence create more doubt and probabilities of not 

properly doing the inspection & not properly measuring the S.K oil during the 

inspection. In the view of above findings, it is clear that, the prosecution has 

failed to prove this case against the accused persons beyond reasonable doubt. 

Therefore, the accused persons cannot be held liable for the alleged offence and 

accused persons are deserves for acquittal from this case.  

ORDER 

               In the view of the above findings and decision, accused Hariprashad 

Agarwalla and Jiten Deka are acquitted from the charges u/s 7 of E.C Act. Set 

them at their liberty forthwith. Seized articles if any be given to its owner. The 

bail bond of the accused persons will remain in force for six months from today.  

               Given under the hand and seal of this court. 

                    

                                                              Sub-Divisional Judicial Magistrate (S),  

                                                                          Sonitpur, Tezpur 
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APPENDIX 

      Prosecution has examined the following witnesses:- 

Pw1- Shri Jyotish Das. 

Pw2- Shri Balin Kr.Borgohain. 

     Prosecution has exhibited the following documents:- 

Ext.1-seizure list. 

Ext.1(1)- signature of Pw2. 

Ext.1(2)-signature of Dw1. 

Ext.2- zimmanama. 

Ext.2(1)-signature of Dw1. 

Ext.2(2)- signature of Pw2  

Ext.3- statement of Dw1. 

Ext.3(1)- signature of Dw1. 

Ext.3(2)- seal of M/S Tezpur Petroleum Co. 

Ext.3(3)- signature of Pw2. 

Ext.4- certify copy of board of price. 

Ext.4(1)- signature of Dw1. 

Ext.4(2)- seal of Tezpur petroleum Co.  

Ext.5- offence report. 

Ext.5(1) to 5(3)- signature of Pw2. 

Ext.6- list of documents. 

Ext.6(1)- signature of Pw2. 
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Ext.7- forwarding report. 

Ext.7(1)- signature of Anil Phukan. 

M.Ext.1- stock book.  

M.Ext.1(1)- signature of Dw1. 

M.Ext.2-cash memo. 

M.Ext.2(1)-signature of Dw1. 

 

      Defence’s side has examined the following witnesses:- 

Dw1- Shri Jiten Deka.  

Dw2- Md.Jamiruddin. 

      Defence’s side have exhibited the following documents:- 

Ext.A-application to the D.C given by Dw1. 

Ext.A(1)- signature of Dw1. 

Ext.A(2)-signature of Dw1. 

Ext.B-zimmanama       

Ext.B(1)-signature of Dw1. 

Ext.C- seizure list.  

Ext.C(1)- signature of Dw1. 

Ext.D- zimmanama. 

Ext.D(1)- seal of M/S Tezpur Petroleum Co. 

Ext.E-zimmanana. 

Ext.E(1)- signature of Dw1. 
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Ext.F-show cause reply. 

Ext.F(1)- signature of Dw1. 

Ext.G- show cause reply. 

Ext.G(1) to (5)- signature of Dw1. 

Ext.H- show cause reply. 

Ext.H(1)&H(2)- signature of Dw1. 

Ext.I- revocation order. 

Ext.J- application given to D.C by Hariprasad Agarwalla. 

Ext.J(1)-signature of Hariprasad Agarwalla. 

Ext.K- application given to D.C by Hariprasad Agarwalla. 

Ext.K(1)- signature of Hariprasad Agarwalla. 

Ext.L-special permit of D.C to issue 50 liters of S.k oil. 

Ext.L(1)- special permit of D.C to issue 20liters of S.K.Oil. 

Ext.L(2)- special permit of D.C to issue 50 liters of S.k oil. 

Ext.L(3)- special permit of D.C to issue 100 liters of S.k oil. 

Ext.M-allotment order of S.K oil by D.C dated 18.04.05. 

Ext.N- allotment order of S.K oil by D.C dated 20.05.05. 

Ext.O- allotment order of S.K oil by D.C dated 18.06.05. 

Ext.P- allotment order of S.K oil by D.C dated 18.07.05. 

Ext.Q- allotment order of S.K oil by D.C dated 19.08.05. 

Ext.R- allotment order of S.K oil by D.C dated 29.09.05. 

Ext.S- allotment order of S.K oil by D.C dated 19.10.05. 
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Ext.T- allotment order of S.K oil by D.C dated 23.11.05. 

Ext.U- allotment order of S.K oil by D.C dated 19.12.05. 

Ext.V- allotment order of S.K oil by D.C dated 21.01.06. 

Ext.W- allotment order of S.K oil by D.C dated 15.02.06. 

 

 


